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JURISDICTION
Jurisdiction is proper under Utah Code Ann. §78-2-2(3)(j). This is an appeal from a final
decision and judgment of the Third District Court in and for Salt Lake County, the Honorable
L.A. Dever presiding, granting judgment to Plaintiff, Pangea Technologies, Inc.
ISSUES PRESENTED
Appellee Pangea Technologies, Inc. ("Pangea") agrees that the basic issues as formulated
in pages 1 and 2 of the opening brief of Appellant Zions First National Bank ("Zions") are
properly before this court for review. Pangea offers its own statement of issues 1 and 2 because
Zions' issue statements are based on unjustified assumptions and an incomplete reading of Rule
64D(i) of the Utah Rules of Civil Procedure. Pangea agrees that the issues number 3 and 4 as
formulated in Zions' brief are properly before the Court.
Issue 1. Whether Pangea's Reply presented "new matters" which would charge Zions
with liability pursuant to Rule 64D(i) of the Utah Rules of Civil Procedure, and if so, whether the
District Court committed a reversible error by failing to deem those new matters denied.
Standard of Review: Pangea agrees that the proper interpretation of a rule of procedure is
a question of law, and the reviewing court reviews the trial court's decision for correctness,
granting no deference thereto. Dipoma v. McPhie, 2001 UT 61, f 8, 29 P.3d 1225; Ostler v.
Buhler, 1999 UT 99,1j 5 989 P.2d 1073.
Issue 2. Whether Pangea's Reply presented new matters at issue pursuant to Rule 64D(i)
of the Utah Rules of Civil Procedure and, if so, whether the District Court committed reversible
error by failing to grant a hearing on those new matters.
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Standard of Review: Pangea agrees that the proper interpretation of a rule of procedure is
a question of law, and the reviewing court reviews the trial court's decision for correctness,
granting no deference thereto. Dipoma v. McPhie, 2001 UT 61, \ 8, 29 P.3d 1225; Ostler v.
Buhler, 1999 UT 99, f 5 989 P.2d 1073.
DETERMINATIVE LAW
Rule 64D(i), Utah rules of Civil Procedure:
Reply to answer of garnishee; trial of issues; judgment (pre-judgment or after
judgment), the Plaintiff or Defendant may, within 10 days after the service of any
answers to interrogatories, file and serve upon the garnishee and the other party to
the principal action a reply to the whole or any part thereof and may also allege
any matters which would charge the garnishee with liability except that all claims
for exemptions to garnishment or non-ownership of property garnisheed shall be
resolved under the procedures as otherwise provided for in subdivision (h) herein.
Such new matter in reply shall be taken as denied and the matter thus at issue
shall be tried in the same manner as other issues of like nature. Judgment shall be
entered upon the verdict or finding the same as if the garnishee had answered
according to such verdict or finding. Costs shall be awarded in accordance with
the provision of Rule 64(d).
STATEMENT OF THE CASE
A. The Nature of the Case.
This case stems from Pangea's efforts to collect a $65,641.00 judgment against Internet
Promotions, Inc. (the "Defendant"). As part of its collection efforts, Pangea served Zions with a
Writ of Garnishment commanding it to hold all funds belonging to the Defendant. Zions
responded to the Writ by filing Answer to Interrogatories indicating that it was in possession of
$10,089.00. Rather than hold the funds, however, Zions allowed Defendant's President to
transfer the funds into his personal bank account. After the transfer Zions filed Amended
Answers to Interrogatories indicating that it was no longer in possession of any funds. Based on
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Zions' Interrogatory Answers, Pangea filed a Reply pursuant to Rule 64D(i), asking the court to
award it a garnishee judgment in the amount of $10,089.00 along with its fees and costs incurred
as a result of Zions' improper release of the funds. Based on the pleadings on file, the court'
awarded Pangea a judgment in the amount of $12,459.30.
B. Statement of the Facts.
1. On December 3, 2001, at 11:46 a.m. Plaintiff served Zions First National Bank with a
Writ of Garnishment commanding it to hold all funds and accounts belonging to Defendant
Internet Promotions, Inc. in order to satisfy a judgment in the amount of $65,641.00. See Writ of
Garnishment attached as Addendum 1-3.
2. In Answers to Interrogatories dated December 4, 2001, Zions indicated that it was in
possession of $10,089.00. See Interrogatories to Garnishee attached as Addendum 4-8.
3. On December 7, 2001, Zions completed Amended Answers to Interrogatories
indicating that Zions had allowed the $10,089.00 to be transferred from Internet Promotion,
Inc.'s bank account. See Amended Answers to Interrogatories attached as Addendum 9-13.
4. Pangea filed it's Reply to Answers of Garnishee pursuant to Rule 64D(i) (the
"Reply"), asking the court to award a garnishee judgment based on the information contained in
Zions' Answers to Interrogatories. See Reply attached as Addendum 14-29.
5. Based on the pleadings, the court awarded Pangea a judgment in the amount of
$10,089.00 along with attorney's fees and costs.

See Order attached as Addendum 29-30.

6. On February 19, 2002, Zions filed an Objection to - and Motion for Reconsideration
of- Order Granting Judgment Against Zions Bank. See Objection attached as Addendum 31-39.
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7. After the issues were fully briefed, the District Court denied Zions' Motion for
Reconsideration. See Order attached as Addendum 40-41.
8. A final judgment was entered against Zions on May 18, 2002 in the amount of
$12,459.30. See Judgment attached as Addendum 42-43.
SUMMARY OF ARGUMENT
Pangea's Reply did not present new matters to be weighed by the trial court. Rather, it
relied entirely on Zions' Interrogatory Answers. Consequently, the court had no new matters to
deem denied, had no issues to try and was therefore was not required by Rule 64D(i) to hold a
hearing before awarding judgment to Pangea.
ARGUMENT
POINT I:

PANGEA'S REPLY DID NOT PRESENT ANY ISSUES OF FACT TO BE
DECIDED BY THE COURT.

Zions' appeal is based on the faulty assumption that Rule 64D(i) requires the trial court to
hold a hearing every time a judgment creditor files a Reply to Answers to Garnishee
Interrogatories. Zions ignores a necessary step in its Rule 64D(i) analysis. Rule 64D(i) allows
any creditor to reply to interrogatory answers and to "allege any matters which would charge the
garnishee with liability." It is only when a Reply contains new matters that "such new matter in
reply shall be taken as denied and the matter thus at issue shall be tried in the same manner as
other issues of like nature." Simply put, a trial is only required when there are new factual issues
to be resolved.
In this case, despite the assumptions made in Zions' brief, Pangea did not present any
new matters to the court. In its Reply, it relied on nothing more than Zions' Interrogatory
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Responses to establish that Zions had $10,089.00 in its possession and failed to hold those funds.
As a result, the court was able to award judgment on this issue as a matter of law without a
hearing.
POINT II:

THE TRIAL COURT WAS ENTITLED TO AWARD FEES PURSUANT
TO UTAH CODE ANN. §78-27-56.

Utah Code Ann. §78-27-56 allows trial courts to award reasonable attorney's fees to a
prevailing party if the court determines that the action or defense was without merit and not
brought or asserted in good faith. In this case, there was sufficient evidence in the form of Zions'
conflicting answers to Interrogatories to establish that Zions had released the funds and filed it's
Amended Interrogatory Answers in bad faith. Consequently, there is no basis for Zions' appeal
on this issue.
Pangea concedes that the trial court did not designate the legal basis for it's attorney's
fees award, and concedes that Zions cites the proper legal standard. Consequently, this portion
of the case should be remanded to the trial court for the limited purpose of articulating the basis
for the attorney's fee award.
CONCLUSION
Pangea's Reply did not present any new matters that required the court to hold a hearing
pursuant to Rule 64D(i). Consequently, the trial court's did not commit reversible error and
Zions' appeal should be denied.
DATED this A _ day October, 2002.
DART ADAMSON & DONOVAN

CRAIG^HOGGA
5

CERTIFICATE OF SERVICE
I hereby certify that on this *- \ day of October, 2002,1 mailed a copy of the attached
BRIEF OF THE APPELLEE by first class mail with sufficient postage prepaid, to the following:
David M. McGrath
Robert A. Goodman
10 East South Temple, 5th Floor
Salt Lake City, Utah 84133
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

PANGEA TECHNOLOGIES, INC., d/b/a
PANURGY CORPORATION,

Case No.: 010905106

Plajntjff

:

INTERNET PROMOTIONS, INC.,

:

WRIT OF GARNISHMENT
(Not for garnishment of earnings
for personal services)

vs.

Defendant
STATE OF UTAH TO: Zion's First National Bank, 10 East South T e m p l e J ^ J E ^
Salt Lake City, Utah 84133^
You are hereby ordered and commanded by the Court to hold, until further
order of this Court, and not pay to defendant all money and other personal property of
the defendant in your possession or under your control, whether now due or hereafter
to become due, which are not exempt from execution, up to the amount remaining due
on the judgment or order, plus court approved costs in this matter (or in the case of a
prejudgment writ, the amount claimed to be due), being $65,641.00.
You are required to answer the attached questions called interrogatories, and file
your answer with the Clerk of the court within five (5) business days of the date this
Writ is served upon you. The address of the Clerk is: 450 South State, P.O. Box
I860, Salt Lake City, Utah 84114-1860. You are also required to send a copy of your
answers to the plaintiff at the following address: Craig A. Hoggan, 370 East South
Temple, Suite 400, Salt Lake City, Utah 84111.
If you fail to answer, the judgment creditor may ask the Court to make you pay
the amount you should have withheld. If you are indebted to or hold property or
money belonging to the defendant, you shall immediately mail by first class mail a copy
PANUROY-INTERNCT.WWTOFGARNISHMENT - 1

A

of the Writ of Garnishment and your answers to the interrogatories, the Notice of
Garnishment and Exemptions and two (2) copies of the Request for Hearing to the
defendant and to anyone else who, according to your records, may have an ownership
or other interest in the property or money at the last known address of the defendant or
such other persons shown on your records at the time o( the service of this Writ. In
lieu of mailings, you may hand-deliver a copy ol these documents to the defendant and
other persons entitled to copies.
YOU MAY DELIVER to the officer serving this Writ the portion of defendant's
property or money to be held as shown by your answers. You will then be relieved
from further liability in this case unless your answers are successfully disputed. You
may, in the alternative, hold the money until further order of the Court.
If you do not receive an order from the Court regarding this Writ and the
property you held pursuant to this Writ within sixty (60) days after filing your answers
to the attached interrogatories, this Writ shall expire and you may ignore it.

DATED: f\)n^W^r

c3 ^
CLERK OF THE COURT:

-. -

n

~>

By:
3»>—«*<^

PANUROY-INTERNET.WIUTOPOARNISHMENT - 2

uocKei*3i4JUb

CONSTABLE'S RETURN

Case/Judge: 010905106
INTERNET PROMOTIONS, INC

I, ORSON MADSEN
being first duly sworn on oath and say. I am a duly appointed Deputy Constable, SALT LAKE County, State of UTAH, a citiz<
of the United States over the age of 21 years at the time of service herein, and not a part of or interested in the within action
I received the within and hereto annexed,
WRIT OF GARNISHMENT

on November 30, 2001
, and served the same upon
ZION'S FIRST NATIONAL BANK
a within named Garnishee by personally delivering said article(s) and leaving with
T. BLANCHARD (AGENT)
a duly authorized employee of said Garnishee at
10 E SOUTH TEMPLE #500, SALT LAKE CITY
I further certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name
and official title thereto I also left the $10 00 Garnishee Fee with the person served.
on December 03, 2001

Deputy

SL 802

ROBERT J. "BOB" REITZ, CONSTABLE, SALT LAKE Coui
7304 SOUTH 300 WEST SUITE 203, MIDVALE, UTAH 84047,255-54

MILEAGE CHARGE:
SERVICE CHARGES:

4.
6.

TOTAL CHARGES:

$10.

NOTES

A-3
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Attorneys for Plaintiff
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IN THE THIRD JUDICIAL DISTRICT COURT

OI-l^P :?

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

PANGEA TECHNOLOGIES, INC . d/b/a
PANURGY CORPORATION,
Plaintiff,

Case No.: 010905106
WRIT OF GARNISHMENT
(Not for garnishment of earnings
for personal services)

vs.
INTERNET PROMOTIONS, INC.,
Defendant

STATE OF UTAH TO: Zion's First National Bank, 10 East South Temple, 5th Fir.,
Salt Lake City, Utah 84133.
You are hereby ordered and commanded by the Court to hold, until further
order of this Court, and not pay to defendant all money and other personal property of
the defendant in your possession or under your control, whether now due or hereafter
to become due, which are not exempt from execution, up to the amount remaining due
on the judgment or order, plus court approved costs in this matter (or in the case of a
prejudgment writ, the amount claimed to be due), being $65,641.00.
You are required to answer the attached questions called interrogatories, and file
your answer with the Clerk of the court within five (5) business days of the date this
Writ is served upon you. The address of the Clerk is: 450 South State, P.O. Box
1860, Salt Lake City, Utah 84114-1860. You are also required to send a copy of your
answers to the plaintiff at the following address: Craig A. Hoggan, 370 East South
Temple, Suite 400, Salt Lake City, Utah 84111.
If you fail to answer, the judgment creditor may ask the Court to make you pay
the amount you should have withheld. If you are indebted to or hold property or
money belonging to the defendant, you shall immediately mail by first class mail a copy
PANURGY-INTERNET WRITOFGARNISHMENT - 1

A-4

of the Writ of Garnishment and your answers to the interrogatories, the Notice of
Garnishment and Exemptions and two (2) copies of the Request for Hearing to the
defendant and to anyone else who, according to your records, may have an ownership
or other interest in the property or money at the last known address of the defendant or
such other persons shown on your records at the time of the service of this Writ In
lieu of mailings, you may hand-deliver a copy of these documents to the defendant and
other persons entitled to copies
YOU MAY DELIVER to the officer serving this Writ the portion of defendant's
property or money to be held as shown by your answers You will then be relieved
from further liability in this case unless your answers are successfully disputed. You
may, in the alternative, hold the money until further order of the Court.
If you do not receive an order from the Court regarding this Writ and the
property you held pursuant to this Writ within sixty (60) days after filing youi answers
to the attached interrogatories, this Writ shall expire and you may ignore it.

DATED: J^

, A i r ^ ^ f r c ^ £t>&\
CLERK OF THE COURT:

r-v<r TT,

' • ^

By:

ior&

& A ^

=4-

*^UKErA^

PANURGY-IhrTERNET.WRITOFGARNISHMENT - 2

INTERROGATORIES TO GARNISHEE
Civil No 010905106
Judge L A Dcver
(Not f01 earnings lor peisonal scnices)
(Cm c \ our answeis in die spates pio\ ided and attach additional sheets i! necessai \ )
1. Are you indebted to the defendant either in property or money''
ANSWER:
U[vj)
2. What is the nature of the indebtedness'?

ANSWER:

CMcJoWVs

3. What is the total amount of the indebtedness'?
ANSWER:
lO^Qg^.QV)
4. Is the indebtedness now due?
ANSWER:
IA(LO
5 I If not, when is it to become due?
ANSWER:
6. PJave you in your possession, in your charge or under your control any property
ormoney in which defendant has an interest other than as set forth in your
answer above?
ANSWER:
7. If so, identify^ describe such property or money and value of defendant's
interest in it.
ANSWER:
Identification
or Description

^ \ .
^ y

Amount or Value of
Defendant's Interest

8. Do you know of any debts owing or which mayJ>eowing from any other person
to defendant, whether due or not, or of anv^pfoperty of defendant or in which
defendant has an interest in any other>pefson's possession or control?
ANSWER:

9. If so, state the full particulars thereof.
ANSWER:
PANURGY-INTERNET WRITOFGARNISHMENT - 3

Identification of
Description of Debt,
RiuhtW Item
Location

Third Party
Debtor, Holder
or Custodian

Amount or Value ol
Defendant's
Interest

10. Have ybu retained or deducted from the property or money in which you are
indebted toM^fendant any amount in payment, in full or in pari, of a debt owed
by defendant orpfcrmriff to you?—
ANSWER:
1 1. If so, state the amount so retained or deductecKand the person indebted for
whom the amount has been retained or dedi/cted.
ANSWER:

i)\iCJ^ O•
arnishee
STATE OF UTAH

JnAO/vuii -)(.<

)

: ss
COUNTY OF ftx&H CdLPj
I da sweat $r affirm that I am the garnishee or person authorized to execute this
document and'ma^ihis verification on behalf of the garnishee and that the answers to
the foregoing interrogatories are true to the best of my information and belief.
I also swear or affirm that I mailed by first class mail, or hand-delivered a copy
of the Writ of Garnishment, Answers to Interrogatories, Notice of Garnishment and
Exemptions, and two (2) copies of a Request for Hearing, to the defendant at:
Street Address
City
or hand-delivered to

••UT I ^ Q I I W ^ .
state
Defendant

i n - Lf 01
Date Mailed
Place

on
Date

PANURGY'INTERNET.WRITOFGARNISHMENT - 4
A

*r

I also swear or affirm that the following other persons were also provided a
copy of the Writ of Garnishment, Answers to Interrogatories, Notice of Garnishment
and Exemptions, and Request for Hearing:

Person^

.

Address

J AY r j l\damV3ri - Dbnc>\Jcur\

ft J w K c& - f u fW4-

Date
Delivered (if
Hand-delivered)

Dale Mailed
(If Mailed)

MM^\

±LU

su:,\ u f

l?,!H\oi

4&y^ ^ . ^ w > ) ^ r ^
ignature of Garnishee or
Authorized Signature on Behalf of Garnishee
SUBSCRIBED AND SWORN to before me this

i|

day ofT)ZcejmtaJUps ?<&)/

2001.

a
2^
f
NOTARY PUBLIC

PANURGY-INTERNET.WRtTOFGARNISHMENT - 5

A

Craig G. Adamson (0024)
Eric P. Lee (4870)
Craic A. Hoggan (8202)
DART ADAMSON & DONOVAN
370 East South Temple Suite 400
Salt Lake City Utah 84111
Telephone: (801) 521-6383
Facsimile: (801) 355-2513
Attorneys for Plaintiff
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IN THE THIRD JUDICIAL DISTRICT COURT
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IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

PANGEA TECHNOLOGIES, INC., d/b/a
PANURGY CORPORATION,
Plaintiff.

Case No.: 010905106
WRIT OF GARNISHMENT
(Not for garnishment of earnings
for personal services)

vs.
INTERNET PROMOTIONS, INC.
Defendant

STATE OF UTAH TO: Zion's First National Bank, 10 East South Temple., 5th Fir.,
Salt Lake City, Utah 84133.
You are hereby ordered and commanded by the Court to hold, until further
order of this Court, and not pay to defendant all money and other personal property of
the defendant in your possession or under your control; whether now due or hereafter
to become due, which are not exempt from execution, up to the amount remaining due
on the judgment or order, plus court approved costs in this matter (or in the case of a
prejudgment writ, the amount claimed to be due), being $65,641.00.
You are required to answer the attached questions called interrogatories, and file
your answer with the Clerk of the court within five (5) business days of the date this
Writ is served upon you. The address of the Clerk is: 450 South State, P.O. Box
1860, Salt Lake City, Utah 84114-1860. You are also required to send a copy of your
answers to the plaintiff at the following address: Craig A. Hoggan, 370 East South
Temple, Suite 400, Salt Lake City, Utah 84111.
If you fail to answer, the judgment creditor may ask the Court to make you pay
the amount you should have withheld. If you are indebted to or hold property or
money belonging to the defendant, you shall immediately mail by first class mail a copy
PANURGY-IhrrERNET.WRJTOFGARNISHMENT - 1

A

n

of the Writ of Garnishment and your answers to the interrogatories, the Notice of
Garnishment and Exemptions and two (2) copies of the Request for Hearing to the
defendant and to anyone else who, according to your records, may have an ownership
or other interest in the property or money at the last known address of the defendant or
such other persons shown on your records at the time of the service of this Writ In
lieu of mailings, you ma\ hand-deliver a copy of these documents to the defendant and
other persons entitled to copies
YOU MAY DELIVER to the officer serving this Writ the portion of defendant's
property or money to be held as shown by your answers. You will then be relieved
from further liability in this case unless your answers are successfully disputed. You
may, in the alternative, hold the money until further order of the Court
If you do not receive an order from the Court regarding this Writ and the
property you held pursuant to this Writ within sixty (60) days after filing your answers
to the attached interrogatories, this Writ shall expire and you ma\ lgnoie it.
DATED- J*\

, / \ J p y / c ^ f r o ^ 3LGC2\
CLERK OF THE COURT.

_ _

PANURGY-1NTERNET WRITOFGARNISHMENT - 2
A

i n

-F/VJK4WJKU fVBWtIO T
INTERROGATORIES TO GARNISHEE
(Not for Earnings for Persona] Services)
Paee 1 of 3
Case No:
Defendants:
(Give your answers in the spaces provided and attach additional sheets if necessary.)
1.

Are you indebted to the Defendants either in property or money?

ANSWER: |s\0 - NJD FtjLKldS -fajfa Vih( 0_.
2.

/ What is the nature of the indebtedness?
ANSWER:
What is the total amount of the indebtedness?
ANSWER:
Is the indebtedness now due?
ANSWER:

5.

If not, when is it to become due?
ANSWER:

6.

Have you in your possession, in your charge, or under your control any property or money
in which Defendants ha>€^an interest other than as set forth in your answers above?
ANSWER:

7.

If so, identify or describe such property

Identification or Description

8.

loney and value of Defendants' interest in it.
Aifraunt or Value of Defendants' Interest

Do you know of any debts owing or wljkKmay be owing from any other person to
Defendants, whetlier due or not, or of any property of Defendants or in which Defendants
have an interest in any other person's possession or control?
ANSWER:

(RETURN ORIGINAL TO COURT)

A-J

INTERROGATORIES TO GARNISHEE - CONTINUED
(Not for Earnings for Personal Services)
Paee 2 of3
Case No
Defendants

If so. state the full particulars thereof
Identification or
Description of Debt
Right or Item

10

Location

Third Party
Debtor, Holder
or Custodian

Amount or
Value of
Defendants1
Interest

Have^you retained or deducted from the property or money in which are indebted to
Defendants any amount in payment, in full or in part, of a debt owed by Defendants or
Plaintiff to ybu?
ANSWER

11.

If so, state the amount so retained or dectost^and the person indebted for whom the amount
has been retained or deducted.
ANSWER:

12

Describe any information provided to you by or p6 behalf of Defendants regarding
Defendants' property, bank accounts, bank relationships, employment, and all other financial
information, e.g., via financial statements, applications, etc. In lieu of a written response to
this interrogator}7 request, you may provide copies of any such information provided to you
by or on behalf of Defendants with your resjrcmse to these interrogatories.
ANSWER:

(RETURN ORIGINAL TO COURT)

INTERROGATORIES TO GARNISHEE - CONTINUED
(Not for Earnings for Persona] Services)
Pa<ze 3 of 3
Case No.
Defendant?'
STATE OF UTAH

)
) ss

COUNTY OF SALT LAKE )
1 do swear or affirm that I am the garnishee or person authorized to execute this document
and make this verification on behalf of garnishee and that the answers to the foregoing
interrogatories are true to the best of my information and belief
I also swear or affirm that I mailed by first class mail, or hand-delivered a copy of the Writ
of Garnishment, Answers to Interrogatories. Notice of Garnishment and Exemptions and two (2)
copies of a Request for Hearing, to the Defendants at ^ ^ S " ^
on the ^1

\hJl DU& C ^ Li"]

2^lM"thyiU(

\jjf

day of

I also swear or affirm that the following other persons were also provided a copy of the Writ
of Garnishment, Answers to Interrogatories, Notice of Garnishment and Exemptions and Request
for Hearing:
Person

Address

^A.MCMM*<^)gvuARn

Date mailed or delivered

sue,tior

l^hl^l

O w

• 0. 7 A i A ^ < o - J ?

ignature of Garnishee or Authorized
Signature on Behalf of Garnishee
SUBSCRIBED AND SWORN to before me this ~]

day of

ffiofelaif.JiJ.

2001.

NOTARY PUBLIC , G
My commission expires:(RETURN ORIGINAL TO COURT)

A

•# 1

Cram G Adamson (0024)
I£ric>. Lee (4870)
Craic A Hoeean (8202)
DART ADAMSON & DONOVAN
370 East South Temple Suite 400
Salt Lake City Utah 84111
Telephone (801)521-6383
1-acsimile (801)355-2513
Attorneys for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

PANGEA TECHNOLOGIES, INC., d/b/a
PANURGY CORPORATION.
Plaintiff,

t^ase iNo.: uiuvuoiuo
REPLY TO ANSWERS OF GARNISHEE
AND REQUEST FOR A HEARING

vs.
INTERNET PROMOTIONS, INC.,

Tudc^ \ {,\\ [\s^er

Defendant

Pursuant to Utah Rule of Civil Procedure 64(d)(i), plaintiff Pangea Technologies, Inc.,
d/b/a Panurgy Corporation hereby files this Reply to Answer to Garnishee Zions First National
Bank.
FACTS
1.

On December 3, 2001, at 11:46 a.m. plaintiff served Zions First National Bank

("Zions") with a Writ of Garnishment commanding Zions to hold all funds and accounts
belonging to defendant Internet Promotions, Inc., in order to satisfy a judgment in the amount of
$65,641.00. See Writ of Garnishment attached as Exhibit A.
2.

In Answers to Interrogatories dated December 4, 2001, Zions indicated that it was

in possession of $10,089.00. See Interrogatories to Garnishee attached as Exhibit B.

A

t

A

1

Altei sending out the Interrogators to Garnishee, Zion's allowed defendant's

President, Fied Ninow, to wne tiansier the $10,089 00 fiom the Internet Promotions account
into his peisonal Zion's bank account
4

On Decembci 7 2001, Zions completed Amended Answeis to Inieimgaioi its

indicating that no funds are now available

See Amended Answers to Interrogatories attached as

Exhibit D
5.

Plaintiirs counsel received the Amended Answers on December 14, 2001
ARGUMENT

Zions impropeily ieleased $10,089 00 to deiendant Internet Promotions, Inc

Upon

service o\ the Writ of Garnishment, Zions was commanded by the Court to hold all funds
belonging to defendant
to hold the funds

As is indicated by Zions' Answers to Interrogatories, Zions committed

However, Zions violated the writ of garnishment by allowing Internet

Promotions to wire transfer the $10,089.00 from the Internet Promotions bank account to a bank
account belonging to Internet Promotions' President, Fred Ninow. As a result of Zion's failure
to comply with the Writ of Garnishment, plaintiff is now entitled to a garnishee judgment against
Zions for $10,089.00 along with the fees and costs incurred as a result of Zions failure to
comply with the Writ of Garnishment.
DATED this ^

day of December, 2001.
DART ADAMSON & DONOVAN

CRAK/A.JHOGOAN
Attctfney for Plaintiff

A-l

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served on the following
individual(s), via first class mail, this J?(_ day of December. 2001
Zions I irst National Bank
10 East South Temple, 5lM Floor
Salt Lake City, UT 84133
Beth L. Quintana, Registered Agent
Internet Promotions, Inc.
4326 South Jupiter Drive
Salt Lake City, UT 84124

EXHIBIT A

A.17

N: 7 0

314306
Craig G. Adamson (0024)
Eric P. Lcc (4870)
Craig A. Hoggan (8202)
DART ADAMSON & DONOVAN
370 Bast.South Temple Suite 400
Sail Lake Cny Utah 84 1 I 1
Telephone: (801) 521-0383
Facsimile: (801) 355-2513
Attorneys for Plaintiff

PSS-S468

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

PANGEA TECHNOLOGIES, INC., d/b/a
PANURGY CORPORATION,

: Case No.: 010905106
: WRIT OF GARNISHMENT
' ^ o t ^or g arn ^hment of earnings
:
for personal services)

Plaintiff
vs.

:

INTERNET PROMOTIONS, INC.,
Defendant
STATE OF UTAH TO: Zion's First National Bank, 10 East South T e m j I e : J ^ l r ^
Salt Lake City, Utah 8 4 l 3 l
"
You are hereby ordered and commanded by the Court to hold, until further
order of this Court, and not pay to defendant all money and other personal property of
the defendant in your possession or under your control, whether now due or hereafter
to become due, which are not exempt from execution, up to the amount remaining due
on the judgment or order, plus court approved costs in this matter (or in the case of a
prejudgment writ, the amount claimed to be due), being $65,641.00.
You are required to answer the attached questions called interrogatories, and file
your answer with the Clerk of the court within five (5) business days of the date this
Writ is served upon you. The address of the Clerk is: 450 South State, P.O. Box
I860, Salt Lake City, Utah 841144860: You are also required to send a copy of your
answers to the plaintiff at the following address: Craig A. Hoggan, 370 East South
Temple, Suite 400, Salt Lake City, Utah 84111. .
If you fail to answer, the judgment creditor may ask the Court to make you pay
the amount you should have withheld. If you are indebted to or hold property or
money belonging to the defendant, you shall immediately mail by first class mail a copy
PANURaY4KTERNET.WRrrOP0ARNlSHMEKT- 1
A

i n

of the Writ of Garnishment and your answers to the interrogatories, the Notice of
Garnishment and Exemptions and two (2) copies of the Request for Hearing to the
defendant and to anyone else who, according to your records, may have an ownership
or other interest in the property or money at the last known address of (he defendant or
such other persons shown on your records at the time of the service of this Writ. In
lieu of mailings, you may hand-deliver a copv of (hcsc documents to ihc defendant and
other persons entitled to copies.
YOU MAY DELIVER to the officer serving this Writ the portion of defendant's
property or money to be held as shown by your answers. You will then be relieved
from further liability in this case unless your answers are successfully disputed. You
may, in the alternative, hold the money until further order of the Court.
If you do not receive an order from the Court regarding this Writ and the
property you held pursuant to this Writ within sixty (60) days after filing your answers
to the attached interrogatories, this Writ shall expire and you may ignore it.
DATED: / v ^ ^ W

£*\
CLERK OF THE COURT:

^f^^^

PAmiWnr-INTERNET.WRITOPOARNISHMENT - 2
A

m

tet #314306

CONSTABLE'S RETURN

Case/Judge: 010905106
INTERNET PROMOTIONS, INC.

, ORSON MADSEN
g first duly sworn on oath and say: I am a duly appointed Deputy Constable, SALT LAKE County, State of UTAH, a citizen
e United States over the age of 21 years at the time of service herein, and not a part of or interested in the within action.
I received the within and hereto annexed,
WRIT OF GARNISHMENT

November 30, 2001
, and served the same upon
ZION'S FIRST NATIONAL BANK
thin named Garnishee by personally delivering said article(s) and leaving with
T. BLANCHARD (AGENT)
jly authorized employee of said Garnishee at
10 E SOUTH TEMPLE #500, SALT LAKE CITY
rther certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name
I official title thereto. I also left the $10.00 Garnishee Fee with the person served.
on December 03, 2001

as**-

,

Deputy

SL 802

ROBERT J. "BOB" REITZ, CONSTABLE, SALT LAKE Counl
7304 SOUTH 300 WEST SUITE 203, MIDVALE, UTAH 84047, 255-546

MILEAGE CHARGE:
SERVICE CHARGES:

4.(
6.(

TOTAL CHARGES:

$10.(

NOTES

A

*%f\

EXHIBIT B

A-01

INTERROGATORIES TO GARNISHEE
Civil No. 010905106
Judge L.A. Dcvcr
(Not for earnings lor personal services)
((iivc your answers m the spaces provided and attach additional sheets il necessar\ .)
1. Are you indebted to the defendant either in property or money?
ANSWER:
Uk£
2. What is the nature of the indebtedness?

ANSWER:

QUcJDATYV

Sr

3. What is the total amount of the indebtedness9

ANSWER:

lO^Off?. QO

4. Is the indebtedness now due?
ANSWER:
u
\M^L

51 If not, when is it to become due?
ANSWER:
6. Nave you in your possession, in your charge or under your control any property
ormoney in which defendant has an interest other than as set forth in your
answer above?
ANSWER:
7. If so, identify^ describe such property or money and value of defendant's
interest in it.
ANSWER:
Identification
or Description

^""\^
^v

Amount or Value of
Defendant's Interest

8. Do you know of any debts owing or which maybeowing from any other person
to defendant, whether due or not, or of aiw^ntJperty of defendant or in which
defendant has an interest in any otherjpefson's possession or control?
ANSWER:

9. If so, state the full particulars thereof.
ANSWER:
PANURGY-INTERNET.WRITOFGARNISHMENT - 3

Identification of
Description of Debt,
RightW Item
Location

Third Party
Debtor, Holder
or (Custodian

Amount or Value of
Defendant's

Interest

10. Have ybu retained or deducted from the property or money in which you are
indebted toM^fendant any amount in payment, in full or in part, of a debt owed
by defendant or^fem^-iff to you?
ANSWER:
11. If so, state the amount so retained or deductecKand the person indebted for
whom the amount has been retained or dedircte.d.
ANSWER:

arnishee
STATE OF UTAH
: ss
COUNTY OF FaQJtl CdipJ
I do s-we<tf §r affirm that I am the garnishee or person authorized to execute this
document and'ma1a£this verification on behalf of the garnishee and that the answers to
the foregoing interrogatories are true to the best of my information and belief.
I also swear or affirm that I mailed by first class mail, or hand-delivered a copy
of the Writ of Garnishment, Answers to Interrogatories, Notice of Garnishment and
Exemptions, and two (2) copies of a Request for Hearing, to the defendant at:
Street Address
City
or hand-delivered to

<\jdTifr\o\h*wJ~* )z\ ^
State

Defendant

01

Date Mailed

Place

on
Date

PANURGY-INTERNET.WWTOFGARNISHMENT - 4

A T_

I also swear or affirm that tlie following other persons were also provided a
copy of the Writ of Garnishment, Answers to Interrogatories, Notice of Garnishmem
and Exemptions, and Request for Hearing:
Date
Date Mailed Delivered (if
Person
Address
.(ILMiiilcd)
l]ijniJ;delivcied)

J ^
(HuK &-fu, fW4-

,SLLj US

fr^-Q^

1?,H1<>1

r^-^Jk^Mr^r V

•Signature of Garnishee or
Authorized Signature on Behalf of Garnishee
SUBSCRIBED AND SWORN to before me this

<-\ day of'tyc&mkms

!&>/

2001.

5U=

,

v/b

NOTARY PUBLIC

PANURQY-imraWET.WWTOFGARNtSHMENT • 5
d

/^

j

EXHIBIT C

A.Ot

f/vnenwi mwx~ T
INTERROGATORIES TO GARNISHEE
(Not for Earnings for Personal Services)
Pa°e ] of 3
Case No:
Defendants:
(Give your answers in the spaces provided and attach additional sheets if necessary.)
1.

Are you indebted to the Defendants either in property or money?

ANSWER: |40 - | ^ D fUKld?S -M/ll VlH I .
2.

What is the nature of the indebtedness?
ANSWER:
What is the total amount of the indebtedness?
ANSWER:
Is the indebtedness now due?
ANSWER:

5.

If not, when is it to become due?
ANSWER:
Have you in your possession, in your charge, or under your control any property or money
in which Defendants haW an interest other than as set forth in your answers above?
ANSWER:

7.

If so, identify or describe such propertybi^noney and value of Defendants' interest in it.

Identification or Description

Arhaunt or Value of Defendants' Interest

Do you know of any debts owing or whidTmay be owing from any other person to
Defendants, whether due or not, or of airfproperty of Defendants or in which Defendants
have an interest in any other person's possession or control?
ANSWER:

(RETURN ORIGINAL TO COURT)

INTERROGATORIES TO GARNISHEE - CONTINUED
(Not for Earnings for Personal Services)
Paoe 2 of 3
Case No
Defendants

9.

/ If so, state the full particulars thereof

Identification or
Des ription of Debt
Right or Item

10.

Location

Third Party
Debtor, Holder
or Custodian

Amount or
Value of
Defendants'
Interest

Have y^u retained or deducted from the property or money in which are indebted to
Defendahis any amount in payment, in full or in part, of a debt owed by Defendants or
Plaintiff to v ^ ^
ANSWER:

11.

If so, state the amount so retained or dec
has been retained or deducted.

and the person indebted for whom the amount

ANSWER:
12.

Describe any information provided to you by or 06 behalf of Defendants regarding
Defendants' property, bank accounts, bank relationships, employment, and all other financial
information, e.g., via financial statements, applications, etc. In lieu of a written response to
this interrogator}7 request, you may provide cobles of any such information provided to you
by or on behalf of Defendants with your response to these interrogatories.
ANSWER:

(RETURN ORIGINAL TO COURT)

INTERROGATORIES TO GARNISHEE - CONTINUED
(Not for Earnings for Personal Services)
Pase 3 of 3
Case No*
Defendant?
STATE OF UTAH

)

) ss
COUNTY OF SALT LAKE )
1 do swear or affirm that I am the garnishee or person authorized to execute this document
and make this verification on behalf of garnishee and that the answers to the foregoing
interrogatories are true to the best of my information and belief.
I also swear or affirm that I mailed by first class mail, or hand-delivered a copy of the Writ
of Garnishment, Answers to Interrogatories, Notice of Garnishment and Exemptions and two (2)
copies of a Request for Hearing, to the Defendants at A ^ t t
on the *7

KilDa^^^ Uq

J£vlMtbfciJt {JLf

day of

I also swear or affirm that the following other persons were also provided a copy of the Writ
of Garnishment, Answers to Interrogatories, Notice of Garnishment and Exemptions and Request
for Hearing:
Person

CWi

Address

of

^UL 0J\LA

Date mailed or delivered

Sir

t

f?^|~?/ol

iM

V_^ignature of Garnishee or Authorized
Signature on Behalf of Garnishee
SUBSCRIBED AND SWORN to before me this ~1

day of l^OAvtfy/lU*

2001.

NOTARYPUBLIC
O ^
My commission expires:
(RETURN ORIGINAL TO COURT)
A

10

Craig G. Adamson (0024)
Brie P. Lee (4870)
Craig A. Hoggan (8202)
DART ADAMSON & DONOVAN
370 Hast South Temple. Suite 400
Salt Lake City Utah 84] I 1
Telephone: (801) 521-6383
Attorney for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT IN AND LOR
SALT LAKE COUNTY, STATE OF UTAH
—oooOooo—
PANGEA TECHNOLOGIES, INC., d/b/a
PANURGY CORPORATION,
Plaintiffs,
v.
INTERNET PROMOTIONS, INC.,

:

ORDER

:
:
:
:

Civil No. 010905106
Judge L.A. Dever

Defendant.

:
—oooOooo—

Plaintiff served Zions First National Bank with a Writ of Garnishment commanding
Zions to hold all funds in accounts belonging to defendant Internet Promotions, Inc. In answers to
Interrogatories to Garnishee, Zions indicated that it was in possession of $10,089.00 belonging to
defendant Internet Promotions, Inc. Zions subsequently allowed defendant to wire transfer
$10,089.00 from the Internet Promotion account and then amended its answers to Interrogatories
to indicate that no funds were available. As a result, plaintiff filed its Reply to Answers of
Garnishee and Request for Hearing. Based on the pleadings on file,

A ~>i\

IT IS HEREBY ORDERED that Garnishee, /ions First National Bank
iinpropcily released $10,089 00

Inc,

Consequently, Pangea Technologies, Inc d/b/a Panuigy

Coipoiation is awaided judgment against Garnishee /ions Fust National Bank in the amount ol
SIO 089 00 along w it Ii the Ices and costs mc in led b\ pi .until I as a icsuli ol /ions I u st \ itmnal
Bank's impioper release ol the funds
DATED this J-^L day ol Februaiy, 2002
BY THK COURT:

L A DEVER. jpjsfrict M
—
OF .f'JD'SE
SVAMr USffi/t
CERTIFICATE OF MAHMNG* ;-.>•. "iPJ
BY

;;H"

I hereby certify that on the
day of February, 2002,1 caused to be mailed a true and
correct copy of the foregoing DEFAULT JUDGMENT to the following:
Beth L. Quintana, Registered Agent
Internet Promotions, Inc.
4326 South Jupiter Drive
Salt Lake City, Utah 84124
Zions First National Bank
10 East South Temple
5,h Floor
Salt Lake City, UT 84133

2

A-l(

COPY TO CLIENT „ .
David M. McGraih (6276)
Robert A. Goodman (4580)
Kami L. Peterson (7959)
] 0 [fast South Temple. 5th Floor
P.O. Box 30709

Salt LakeCiiy. UT84130
Telephone: (801)529-8177
Attorneys for Zions Bank

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

PANGEA TECHNOLOGIES. INC..
Plaintiff.
vs.
INTERNET PROMOTIONS, INC.,
Defendant.

)
)
)
)
;)
)
;
)
]
)

OBJECTION TO—AND
MOTION FOR
RECONSIDERATION OF—
ORDER GRANTING
JUDGMENT AGAINST ZIONS
BANK
Civil No. 010905106
Judge Dever

Zions Bank hereby objects to the minute entry order issued by this Court on or about
February 12, 2002, granting "judgment against Zions Bank for $10,089.00, plus fees and costs
for improperly releasing funds." A copy of the Court's minute entry is attached hereto as Exhibit
A.
Zions Bank further moves this Court to reconsider the minute entry inasmuch as it is
contrary to the provisions and procedures established in Utah Rule of Civil Procedure 64D(i),~
and is not justified under the Uniform Commercial Code which governs this matter.

FACTUAL BACKGROUND
1.

On December 3. 2001. at approximately 1 1:46 a.m.. Plaintiff Pangea

Technologies. Inc. ("Pangea7' or "Plaintiff) served Zions Bank, through its agent Tania
Blanchard, with a Writ of Garnishment (the "Writ") directing Zions Bank to hold all funds and
accounts belonging to Defendant Internet Promotions. Inc. ("Defendant") in order to satisfy a
judgment in the amount of $65,641.00,
2.

Upon receipt of the Writ, Ms. Blanchard undertook to research Zions Bank's

records to ascertain whether Defendant in fact had an account with Zions Bank and the amount in
such account(s). See, Affidavit of Tania Blanchard ("Blanchard Aff/*), filed herewith.
3.

Ms. Blanchard's research revealed that Defendant had an account with Zions

Bank ai id tl' <
. it there was $10,089.00 . such account. Id.
4.

At approximately 1:40 p.m. on December 3, 2001, less than two hours after

service of the Writ, Ms. Blanchard telephoned the Zions Bank branch where the Defendant's
.nvoiiiil was loralnl .ind ilhn InJ llul I
5.

- ..* • <. fr,vV,

nn

Deirndanf f arruunl

hi

Zions Bank records indicate that approximately five minutes later, at 1:45 p.m.,

funds were wired out of tlie Defendant's account from a branch other than that where
Defendant's account was held. See, Exhibit 1 to Blanchard Aff. This information was not
known to Ms. Blanchard until December 7, 2001. Blanchard Aff.
6.

I 'oil y \ ing hei call tc • the bi anch w hei e Defendant's accoi int "vi as located • :m.

December 3, 2001, Ms. Blanchard caused an instruction to be given to the Zions Bank ACH
Department directing that tlie Defendant's account be debited in the amount of $10,089.00 Id.
7.

The next day, Decemb

nswered the written

Interrogatories to Garnishee, indicating that there was $10,089.00 in Defendant's account whicl
2

was available to satisfy the Writ. As of that time, this was the information available to Ms.
Blanc hard. Id
8.

On December 7. 2001. however. Zions Bank's ACH department returned the debit

instructions unsatisfied due to insufficient funds in the Defendant's account. Id.
9.

Based on this information, Ms. Blanchard immediately prepared Amended

Answers to Interrogatories to Garnishee, and served the same on Plaintiff on December 7, 2001.
Id
ARGUMENT
The minute entry directing than an Order should be issued granting judgment against
Zions Bank should be reconsidered and set aside because (1) the procedures of Rule 64D have
not been followed in connection with this matter, and (2) because Zions Bank did not improperly
release the funds in question.
A.

RULE 64D REQUIRES THAT A HEARING BE HELD ON PLAINTIFF'S REPLY
TO ANSWER OF GARNISHEE PRIOR TO ADJUDICATION OF SAME.
Rule 64D(i) of the Utah Rules of Civil Procedure states, in relevant portion, as follows:
The plaintiff or defendant may, within 10 days after the service of any answers to
interrogatories, file and serve upon the garnishee and the other party to the principal
action a reply to the whole or any part thereof and may also allege any matter which
would charge the garnishee with liability,. .. Such new matter in reply shall be taken as
denied and the matter thus at issue shall be tried in the same manner as other issues of
like nature. Judgment shall be entered upon the verdict or finding the same as if the
garnishee had answered according to such verdict or finding.

Emphasis added. Thus, according to Rule 64D, any matter alleging liability of the garnishee
(here, Zions Bank) is automatically deemed "DENIED" and "shall be tried" before the Court
prior to a finding or judgment of liability. Here, this procedure was not followed. Indeed, the
Plaintiff itself only requested, and properly so, a hearing on this matter. The first and only action

3
A

/•*

following the Plaintiffs Reply and Request for Hearing was the Court's sua sponte minuie entry
directing that an Order be prepared granting judgment against Zions Bank.
Zions Bank is entitled under the Rules to an evidentiary hearing on this issue to determine
whether it did in fact act unreasonably in releasing the funds in question. Until such an
evidentiary hearing is conducted it is improper for an order to issue.
B.

/JONS BANK DID NO f IMPROPERLY RELEASE THE FUNDS IN QUESTION.
For a determination of whether Zion Bank improperly released the funds, attention must

be turned to the provisions of the Utah Uniform Commci ;i:il < \K1L\ UCA § 70A-4a-502(2)
provides, in relevant portion, as follows:
For the purposes of determining rights with respect to the creditor process,1 if the
receiving bank2 accepts the payment order the balance in the authorized account is
deemed to be reduced by the amount of the payment order . . ., unless the creditor process
is served at a time and in a manner affording the bank a reasonable opportunity to act on
it before the bank accepts the payment order.
Emphasis;: M ^ '

. . •

.

-\..

*

/^ Zions Bank had a

reasonable opportunity to act on the Writ prior to honoring the wire transfer.
Comment 1 of UCC section 4a-502 (from which UCA § 70A-4a-502 is adopted) states as
follows:
If creditor process is served on the bank with respect to the account before the bank
accepts the order but the bank employee responsible for the acceptance was not aware of
the creditor process at the time the acceptance occurred, it is unjust to the bank to allow
the creditor to take the credit balance on which the bank may have relied. Subsection b
["(2)" in Utah's version] allows the bank to obtain payment from the sender's account in
this case.

1

"Creditor process is defined as "levy, attachment, garnishment, notice of lien, seq/t lesli at ioi :i or
similar process issued by or on behalf of a creditor." UCA § 70A-4a-502(l).
2
"Receiving Bank" is defined as "the bank to which the sender's instruction is addressed." UCA
§ 70A-4a-502(l). In this case, Zions Bank.
4

In this case. Zions Bank, through its employee Ms. BlancharcL acted promptly and
without delay in processing the Writ and notifying the branch where the account was held to
place a freeze on Defendant's account. All of this was accomplished in less than two hours time.
However, five minutes after Ms. Bianchard placed her call to the branch where the account was
held, but before that branch had reasonable opportunity to actually place the freeze on the
account, the money was wired out of the account. Thus, the bank employee responsible for
accepting the wire instruction was. at the time the wire transfer was accepted, unaware of the
Creditor Process (i.e., the Writ) relating to the Defendant's account.
UCA § 70A-4a-502(b) was designed to address this exact situation, and it resolves this
matter unambiguously in favor of Zions Bank. Zions Bank must, under the statutory framework
of the law, be given a "reasonable opportunity" to act on the Writ before it can be charged with
responsibility thereunder. Certainly a "reasonable opportunity" would require not only sufficient
time for a bank employee exercising reasonable diligence to research the account information
and communicate the same to the branch were the account is held, but must also include a
reasonable time for the branch to act on such information. Here, Zions Bank acted within a
reasonable amount of time and it cannot be said that it improperly released the funds to the
Defendant.

5
A

7

CONCLUSION
For the reasons stated herein above, it is respectfully requested that this Court (1) rescind
its sua sponte decision to grant judgment against Zions Bank, and (2) that it schedule an
evidentiary hearing as provided for under Rule 64D(i) of the Utah Rules of Civil Procedure.
DATED this K ^ d a y of February 2002.

David M. McGrath
Attorney for Zions First National Bank
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Suite 400
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